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SUPREME COURT (FEES) REGULATIONS 2002 
Motion for Disallowance 

Resumed from an earlier stage of the sitting. 

HON RAY HALLIGAN (North Metropolitan) [5.38 pm]:  I am at the point of concluding my remarks.  Hon 
Jim Scott put forward a forceful argument for disallowing these fees.  In conclusion, I quote Hon Nick Griffiths 
again as follows -  

This out of touch Government needs to be sent a message, which it probably will not heed:  These rules 
should be disallowed. 

In his concluding remarks, Hon Jim Scott said - 

In addition to the other charges involved, these fees will make it more difficult for people.  Although I 
have some sympathy for the Minister’s position I am still of the opinion that these Supreme Court rules 
should be disallowed. 

I hope that members opposite will vote with this side of the House and disallow the regulations. 

HON PETER FOSS (East Metropolitan) [5.40 pm]:  It is important that the history of this matter be recorded in 
Hansard so that people can follow the order of events.  An amendment was made to the Supreme Court rules on 
1 July 1997.  It was recorded in the Government Gazette under Supreme Court Amendment Rules (No. 2) 1997.  
They were disallowed by this House.  On 6 March 1998, a further amendment was made to the Supreme Court 
rules.  A number of items in the fee schedule were changed.  Following that, the law was changed from having 
fees set by the Supreme Court to being set by the Governor in Executive Council.  Pursuant to that, the Supreme 
Court Regulations 2001 were published in the Government Gazette of 27 July 2001 on page 3881.  If anyone 
wants to follow what has occurred, he can look at those references.  On 27 December 2001, the Government 
Gazette records the Supreme Court (Fees) Regulations 2002, which repealed the 2001 regulations and 
established a new set of regulations.  There are some good things in them.  Regulation 7 gives powers to the 
court or registrar to remit fees as follows - 

The Court or a Registrar may, in a particular case for special reasons, including financial hardship, 
direct - 

(a) that a fee or poundage be waived or reduced;  

Previously there was such a power but it was more restricted.   

I am disappointed that Hon Jim Scott has been absent on parliamentary business during this debate because he 
had some interesting remarks to make.  I will not go through all the statements quoted because that has already 
been done by Hon Ray Halligan.  The matter that caused Hon Jim Scott’s indignation was recorded in Hansard 
of 10 March 1998 on page 28.  Hon Jim Scott said - 

Not only have the fees for commencing court proceedings in both the Supreme Court and the District 
Court increased from $265 to $500, but also the taxing fee on the bill of costs will rise from 2.5 per cent 
to 7.5 per cent. 

Hon Jim Scott will be thrilled to know that the taxing fee has not changed.  It still remains at 2.5 per cent under 
these regulations.  There have been very substantial increases elsewhere.  The fascinating thing is that it has not 
increased from $265 to $500 as it did under the regulations that so astounded Hon Jim Scott; it has gone from 
$265 to $530.  We have had a period of very low inflation and that represents a fairly large increase.  For 
companies, it has gone from $265 to $795.  The Law Reform Commission recommended that there be different 
fees for individuals and companies.  There is some justification for that.  I hope people will realise that if 
companies were charged higher fees, individuals would not need to be charged such a large increase.  All 
remarks made by speakers who spoke against it were made on the basis of defending “the poor individual”.  This 
set of fees not only takes that on board, but for corporations it has as a base figure what was previously seen as 
too much for an individual and increased it!  If we ever needed an example of hypocrisy, this is it.  It is 
disturbing that the schedule discusses fees other than for individuals.  It does not seem to matter that it affects 
small limited liability companies.  BHP Billiton will pay $795 and Joe’s Corner Store Pty Ltd will also pay 
$795.  Joe’s Corner Store Pty Ltd is not in the same league as BHP Billiton.  If this is going to be done, why can 
it not be done properly?  If anything were to be done, there should be a distinction between publicly listed 
companies and others.  The distinction should be there; not the mere fact of an entity being a corporation.  This 
Government does not like corporations at all and it does not like small businesses.  It has to put another impost 
on them.  It is placing small businesses are in the same category as BHP Billiton. 
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Hon Simon O’Brien:  It does not appear to have anything to do with cost recovery. 

Hon PETER FOSS:  That was going to be my next point.  There is a significant problem with the legal basis of 
this.  Admittedly, it may seem merely a matter of form, but if the Government wants to do this without specific 
legal authorisation, it should create one fee and allow a remission.  Everyone would have the same fee and some 
could apply for remission.  This is nothing other than a tax.  How can the Government justify the service being 
50 per cent more expensive for an entity than it is for an individual?  It is quite likely that the service will be less 
expensive for a corporation because it will be more efficient and will not need as much help from the counter 
staff.  In terms of costing time spent, it is probably the wrong way around.  The Government should have said 
that the total cost of running the courts is significantly more than this and the amounts to be charged by way of 
recovery is a certain amount and people who can show that they fall within a certain category will be eligible for 
remission.  I have serious doubts about whether the fee can be charged legally. 

There are some strange changes.  I have spoken of fees that apply in the Supreme Court, but one example that, 
incomprehensibly, has not been subject to massive increases is in schedule 2.  Schedule 2 deals with fees to be 
taken by the sheriff or the marshal in admiralty.  This is an area of the law in which the amounts of money are 
absolutely huge because it costs between $80 000 and $200 000 a day to keep a ship in port.  The value of ships 
is in the millions of dollars.  To a lawyer practising in this area, cost is no object.  It is an area in which lawyers 
can make very good money because the amounts involved are huge. Things happen quickly and money is 
quickly found.  What has happened to fees in this area?  For receiving and entering a writ or order for execution, 
including issuing a warrant and statement under order 47 - rule 11 - the fee has increased from $50 to $56.  It 
seems to me that if a distinction is going to be made, that certainly does not represent full cost recovery.  Why on 
earth are we so generous to foreign shipowners?  The fee for receiving and entering a writ or other process for 
service has increased from $20 to $22.50.  The fee for attempted service has gone from $21 to $23.50, and so on.  
The fees are extremely light for the very people who can afford full cost recovery.   

A point has been raised by the National Council of Women relating to schedule 3.  This is a matter of 
considerable concern because these fees are taken in the Probate Office.  As members know, a large number of 
probates are in non-contentious areas and usually from a widow proving the will of her deceased husband.  She 
must do that in order to get the bank accounts, the house and the other things transferred into her name.  It used 
to be that if the value of the estate was less than $5 000, the fee was $50, and when the value of the estate was 
$5 000 or over, the fee was $120.  This it where it gets interesting, because the new regulations are not about 
value, but gross value.  Gross value is one of those real “you beaut catch you out” terms.  Most houses are now 
worth at least $200 000 - it is pretty hard to get a house for under that price.  A person who owns a house may be 
mortgaged up to the hilt to the value of $180 000.  In that instance, the gross value of the estate is $200 000 but 
the net value and what the person is inheriting is worth $20 000.  The fee is not paid on the net value, it is paid 
on the gross value.  The women wrote to me because a large number of them find the probate process to be 
difficult and expensive enough as it is, without the fact that almost every single one of them will now have to 
pay $500, because that fee cuts in if the gross value of the estate exceeds $100 000.  Who will be able to 
establish an estate with a gross value of less than $100 000?  It will not happen, and this is just the first item in 
the schedule.  Despite the apparent sliding scale, which one might think would not affect most people, the fee 
can reach $500.  The reality is that the fee has gone from $50 to $500.  Who will be hit by that fee?  The poor 
and the bereaved.  Out of all the people to do this to, a worse group could not have been picked.  That is why the 
women wrote to me asking what could be done about this and whether the motion could be disallowed.  We said 
we would try.  Based on the logic of  the arguments from Hon Nick Griffiths and Hon Jim Scott on the previous 
disallowance motion, we expect this one to be disallowed.  Nothing has improved and everything has got worse - 
much of it significantly worse.   

The one area that surprises me is that dealing with foreign shipowners.  I thought the Government would say that 
ship owners could afford to pay more by way of recovery.  I do not see why foreign shipowners should use our 
court system for free.  However, they are virtually getting it for free while we slug locals - small businesses and 
widows - under this system.  Who thought this through?  Due to the changes we introduced, these fees are now 
set by the Government and not by the judges.  The Government does not have to go on bended knees to the 
judges and ask them to make rules in a certain way; the Government can do that because it is not beholden to 
them any more.  The Government no longer has the problem of trying to persuade judges to do what they should 
do, which is how it should be.  That is a matter of principle and why I introduced the amendment to the Act.  The 
Government must fund the system and decide what the priorities are; therefore, it should have that say.  It is 
rather curious that this set of regulations was passed by the Lieutenant Governor and Deputy Governor in 
Executive Council.  Therefore, the Chief Justice did not completely escape involvement in that process.  
However, I am concerned about this matter.   
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These regulations were not thought through very well and they have four major problems.  First, the amendment 
to charge those who can reasonably be asked to spend more has been poorly done.  Rather than using the 
opportunity to lower the impact on the ordinary person, the impact has been increased.  Secondly, the distinction 
between those who can and those who cannot pay has been poorly drafted.  I do not believe that all corporate 
bodies can pay more.  Small business needs encouragement and should not be lumped in with large business in 
this area.  Thirdly, the method by which this drafting was carried out was incorrect.  Fourthly, the fees in 
admiralty have been treated with too much of a kid-gloves approach when we do not have a social obligation to 
provide court access to foreign shipowners.   

A fifth problem that has given me the greatest degree of concern relates to the fees to be taken in the Probate 
Office.  The use of gross value and the fee of $500 hitting a person once the gross value exceeds $100 000 - 
when the value before deducting liabilities is in excess of $100 000 - is a bit tough and should be taken back to 
the drawing board.  I accept that there needs to be some increase in fees but this is a botch-up of a job.  If we just 
pulled the speeches from the 1997 Hansard and trotted them out, we would have some good arguments. 

Hon Kim Chance:  I might have missed something that you said.  Did you suggest that those fees should be 
charged on net value rather than gross value? 

Hon PETER FOSS:  The fees are still too high.  It is a double whammy.  Anything with a gross value of 
$100 000 is a a pretty small house.  There will not be too many people who have to transfer a house that will not 
be caught by that fee.  Admittedly, some people order their affairs appropriately so the value of the house is left 
out because they are joint tenants.  However, if the person is not a joint tenant there will be many costs and that 
person will be hit for stamp duty on top of that.  Eventually the estate will have to be transferred by the executor 
to the beneficiary.  That will be another hit and the federal Government will get its hit with the capital gains tax.  
By the time all that is finished with, there will not be much of an inheritance left. 

Hon Kim Chance:  Do the two points relate to the sum of money and the question of gross or net value? 

Hon PETER FOSS:  Yes, that is right.  That is a worrying matter that must be dealt with.  The area of probate 
should be steered well clear of it.  People must have a big estate before they should be charged significant 
amounts.  It seems unfair to hit people at that particular time of their lives, which is distressing enough as it is 
with just children involved.   

The spread of fees has not been arranged appropriately in the Supreme Court.  The definition is wrong and 
“public listed companies” should be listed on the higher level.  The two fees should be averaged so that the 
ordinary people do not get such a massive increase.  The fee was going to be $500 but it has been increased to 
$530.  The Government might be aiming for an average fee of $530 but it is being a bit greedy because it has 
gone for fees of $530 and $769, or whatever the other figure is.  If the Government needs to get an average, it 
should lower the fee for the ordinary individual and increase the fee for public listed companies.  I accept that it 
is an unfortunate reality of life that court fees must increase.  However, something must be done about it.  I have 
offered some solutions that I hope the Attorney General takes up.  There are ways in which we can deliver cost-
effective justice to people without a lot of legal bulldust.  I understand that the courts are expensive to run.  A 
judge costs $1 million a year and the system is expensive.  However, let us not be unthinking about these fees.  
These fees, as structured, lack thought and are extremely unfair.  Everything that was said by Hon Nick Griffiths 
or Hon Jim Scott that had a gem of truth in it applied a fortiori to what has been done with these fees.  I hope the 
House joins with us in our desire to disallow them.  

Sitting suspended from 6.00 to 7.30 pm 

HON GIZ WATSON (North Metropolitan) [7.30 pm]:  I will express some of the concerns that have been 
raised with the Greens (WA) relating to the newly implemented Supreme Court (Fees) Regulations 2002.  The 
regulations seek to increase quite substantially the fees charged for civil actions in the Supreme Court.  It has 
been noted in the media that the new fees represent a substantial increase; in fact, they double the fees for 
individuals and triple the costs for companies.  The point the regulation and its disallowance has raised for the 
Greens is the issue of acknowledging a requirement for some application of the user-pays principle to court fees.  
The Greens seek to ensure that the level of increase does not disadvantage people who might otherwise have 
their access to justice limited.  I have received correspondence from the Law Society of Western Australia that 
goes into some detail about the society’s concerns with the new regulations. 

An increase in fees has been debated for some time.  It is obviously a very difficult subject.  The last increase 
was in 1993.  The Greens accept therefore that there is some merit in the argument for an increase.  The 
questions we ask are, what increase is appropriate and what provisions are there? 

Hon Derrick Tomlinson:  Justice should be free. 
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Hon GIZ WATSON:  Sure.  We also ask, what provisions in the regulations will compensate for those who 
would have difficulty in taking a case to the court because of their inability to pay? 

The Greens have noted that the attempt to bring in changes in 1997 was subject to a disallowance that was 
moved by Hon Jim Scott.  The Joint Standing Committee on Delegated Legislation reported on this matter in its 
twenty-eighth report of November 1997.  In that report the committee made some very valid comments on the 
history of increasing Supreme Court fees and how protracted the debate has been.  The committee noted - 

The Amendment Rules increase fees in connection with the administrative services provided by the 
Courts in relation to processes involved in the preparation and disposal of civil litigation. 

The report went on to state - 

This information indicates that the Amendment Rules are the result of a review of fees undertaken by 
the Supreme Court Fees Review Committee at the request of Treasury in 1996.  The Fees Review 
Committee made recommendations for a range of increases on 20 September 1996.  After consultation 
between the Judges of the Supreme Court and the Chief Judge of the District Court some of these 
recommendations were accepted and a determination was made by the Judges in the exercise of their 
powers under section 169 of the Supreme Court Act 1935 and with the concurrence of the Treasurer the 
Amendment Rules were made. 

We know that proposal was disallowed.  Since that time the amendment has passed through the Parliament.  It 
appropriately changed the power to levy those fees, which now rests with the Executive rather than the judiciary.  
We are now dealing with a slightly different circumstance than that which was debated in this place in 1997. 

I will refer to a letter copied to me which was addressed to the Attorney General, Hon Jim McGinty, dated 28 
November 2001, in which the Law Society stated - 

We made the following points - 

1. The Society naturally views with considerable reserve, as we understand do you, any proposal 
that has the potential to impede or jeopardise access to justice.  It is simply inevitable that fee 
increases of the magnitudes identified in the Tables set out at pages 3 and 4 of your letter for 
the Supreme and District Court respectively, will produce negative access outcomes for 
members of the West Australian community. 

2. One of the matters put forward as a panacea to these access to justice concerns, is based upon 
building into the system with its own attendant cost implications a discretion whereby some 
official can exercise a power of waiver in circumstances of true financial hardship being 
demonstrated by a ‘would-be’ plaintiff.  However, we are unimpressed by this proffered 
solution.  Experience in other courts applying similar fees indicates limited utility of this 
option, as well as imposing another tier of bureaucracy in the system.  Likewise an idea of 
needing to go cap-in-hand to a bureaucrat to establish the entitlement to pursue and vindicate a 
civil right is unpalatable. 

The Law Society goes on to make another point in its letter.  The basis for the recommended changes are 
allegedly as a result of the review of the criminal and civil justice system of Western Australia in the final report 
of the Law Reform Commission, dated September 1999.  The Law Society makes the point that the 
recommendation for an increase in salaries is based on only a limited number of recommendations which were 
part of a chapter in the final report which dealt with civil costs; in fact, chapter 16 of the report refers to costs in 
the civil system.  A substantial number of recommendations came out of that report.  The entire report contained 
447 recommendations, and 120 of those have been identified as having relevance to this debate about the costs of 
civil proceedings.  The Law Society makes the point that the report of the Law Reform Commission has been 
used selectively to support an argument for an increase in fees without addressing some of the other very 
legitimate concerns presented as a package to address issues of civil costs.  The case for the increase was made 
by the Attorney General in a letter to me on 5 October 2001.  It reads, in part - 

Cabinet has recently endorsed a proposal to increase the fees payable in the civil jurisdictions of the 
Supreme and District Courts, subject to consultations with heads of these jurisdictions.  

Reflecting the point I made earlier, the Attorney General continues - 

The fees in the Superior Courts are presently some of the lowest in Australia.  Court fees in the 
Supreme and District Courts were last varied in 1993 when small adjustments were implemented.  A 
proposal to vary fees in 1998 was disallowed by the Legislative Council.  
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He also makes the point, to which I would take some exception, that the increase is necessary for the courts to 
operate more efficiently and expeditiously.  Members will be aware of issues of backlogs in the courts, and the 
need to make the court system more accessible and more efficient, bearing in mind the need to allow for due 
time and course for matters to be dealt with.  It should not be sped up to the point at which it becomes a bit like a 
fast food service.  However, the argument that this increase in fees will improve the efficiency and 
expeditiousness of the court system must be open to question, because the revenue raised by this regulation goes 
directly into consolidated revenue and has no direct relation to the operation of the court.  I understand that the 
revenue raised by this regulation, if it were to continue to exist, will be limited in its application to the 
Department of Justice.  I might seek some clarification from Hon Nick Griffiths as to whether that is the case, or 
whether the money so raised simply goes into consolidated revenue for expenditure on a range of areas.  

Hon N.D. Griffiths:  You can reasonably hypothecate.   

Hon GIZ WATSON:  That partly addresses the issue, but it is not accurate to say that it will be able to be 
directly targeted towards improving court efficiency.  

Hon N.D. Griffiths:  These fees hardly meet the costs of running the courts.   

Hon GIZ WATSON:  I understand that.  That is a much bigger debate.  Material I have read in preparation for 
this disallowance motion, including material from the Law Reform Commission, the Law Society and others, 
acknowledges that justice is expensive, and total cost recovery will never be possible.  The question is then, what 
is a reasonable level of cost recovery, that will not restrict access for those who cannot afford to pay?  I am not 
convinced that the formula for that has been adequately explained in either the regulation itself, in the letter from 
the Attorney General or in the briefings I have had on this regulation.  The letter from the Attorney General goes 
on to say - 

This proposed fee structure will introduce:  

. . .  

increased fees for all litigants, however the court will retain the power to waive, reduce defer or refund 
fees in appropriate, though limited, circumstances.  

This is being presented as the safeguard for those who cannot afford the fees.  My understanding - and again I 
refer to comments of the Law Society - is that in other areas where this provision is available, it has not been 
able to provide much relief.  The Law Society made the point in its correspondence with me that it did not think 
the opportunity for a waiver or reduction provided very much relief.  

Another issue raised in the letter from the Law Society was the concern that this regulation provided for daily 
hearing fees for trials.  While acknowledging that these were similar to fees that operated in the Federal Court 
and the Supreme Court of NSW, there was considerable concern that they would impose a substantial additional 
burden for litigants, with the daily fee set at $400.  It is acknowledged that, for many people seeking redress in 
the civil courts, there are already significant impediments for their access to that system, not the least being 
reductions in access to legal aid and other restrictions, that continue to challenge the notion that everybody has a 
right to have their case heard in the court system.  It is incumbent upon us to ensure that we maintain avenues for 
people with little money to continue to access the courts.   

In considering this disallowance, it has been incumbent upon me to weigh up whether a legitimate case has been 
made for increasing the court fees.  As much as the debate from the Opposition, in moving this disallowance, has 
been against increasing the court fees, that has been based largely on the desire to oppose the fees while in 
opposition, as the present Government did when in opposition.  I acknowledge that members have raised issues 
of access to justice, and the Greens (WA) share those concerns, but having agreed that a case has been made for 
increased fees we will not be supporting this disallowance.  We have reached an agreement with the Attorney 
General about reducing the increase, and several other issues that will ensure that further recommendations of 
the Law Reform Commission are implemented as soon as possible.  I said earlier that the issue that has been 
raised about selectively taking recommendations from the Law Reform Commission of Western Australia 
creates problems.  Obviously, when the Law Reform Commission considered these matters, it also considered 
ensuring that the safeguards were increased.   

I will put on record what those recommendations are, so that it is clear to everyone on what basis we have come 
to this decision.  I will give the specific recommendations of the Law Reform Commission that have been agreed 
to be implemented.  I refer to page 356 of the September 1999 final report of the Law Reform Commission, 
which contains its recommendations.  Recommendation 116 states -  

Order 83A of the Supreme Court Rules should be amended to follow the Federal Court Regulations 
(Cth) so that when considering the waiver or deferment of filing fees:   
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I state explicitly that the agreement is not limited to filing fees; it is all the fees that are subject to this new 
regulation.  It continues -  

(1) there is a list of specific factors to be considered;  

(2) there are categories of litigant entitled to exemption; 

(3) there is a detailed application form; and  

(4) there is a right of review.   

The second requirement is that recommendation 117 be implemented.  It states -  

Order 83A of the Supreme Court Rules also should be amended to allow for a waiver of filing fees on 
the grounds that the litigation is in the public interest.   

Recommendation 118 states - 

The District Court should have jurisdiction to grant both primary and ancillary equitable relief within its 
monetary jurisdiction.   

Recommendation 119 states -  

Order 66 Rule 17 of the Supreme Court Rules should be amended to provide for lower court scales of 
costs to apply where the only reason the action is brought in the Supreme Court is because some 
equitable or other relief is sought which the lower court is not able to grant.   

Recommendation 125 states -  

The Supreme Court Act and/or the Supreme Court Rules should be amended to state a general rule that 
an unsuccessful public respondent to an application for judicial review should pay the costs on the loser 
pays principle.  The applicant may enforce the costs order as a debt owed by the State.   

Recommendation 126 states  -  

The recommendation of the ALRC - 

That is the Australian Law Reform Commission - 

in the 1995 report Costs Shifting - Who Pays for Litigation, that the loser pays rule be retained in civil 
litigation but subject to a number of specific exceptions where parties bear their own costs, should be 
followed.   

Recommendation 127 states -  

The loser pays rule should apply in the absence of a declaration that a civil case falls within one of the 
exceptions.  If the court makes a declaration that a particular exception applies, then the rule that each 
party bear his or her costs becomes the presumptive rule in place of the loser pays rule.  The 
presumptive rule should only be displaced for good reason - for example, the other side makes an offer 
of settlement which is unreasonably rejected.  This presumptive rule should be identified at the start of 
the proceedings.  The applicant should be permitted to discontinue with no order as to costs if the 
presumptive costs rule on which he or she reasonably hoped to litigate is declared not to apply.   

The undertaking is that those recommendations be implemented with the details of these remedies being agreed 
to by the Law Society of WA, consumer groups, the Legal Costs Committee and the officers of the Supreme 
Court.  The second aspect of the agreement is that the probate and admiralty fees be reviewed with a view to 
meeting the expressed concerns.  I refer specifically to the concerns expressed by Hon Peter Foss.  I listened with 
interest to the comments and concerns raised by the member and we agree that those concerns should be 
accommodated.  The third aspect is that the increase in fees shall be based on a calculation of the average level 
of court fees paid by litigants as a proportion of the average cost per civil case to the public purse.  That 
recommendation is contained at item 6.17 in chapter 6 of the final report of the Law Reform Commission.  The 
final aspect of the agreement is that an initial increase of 50 per cent will be accepted and that any further 
increase will be subject to the third aspect of the agreement.   

In the opinion of the Greens (WA), the disallowance provides an opportunity to achieve some of the other 
outcomes that were requested by the Law Reform Commission to provide some balance in the area of civil costs.  
We recognise that even an increase of only 50 per cent is a substantial increase.  However, we also recognise that 
the costs within the court system have escalated considerably, especially when we are looking at a period of 
almost 10 years.  Therefore, while acknowledging a need to break this nexus of not agreeing to any increases, we 
have attempted to strike a balance by ensuring that any increases that are agreed to will not reduce the access to 
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the civil legal system by those who cannot afford to pay.  With the implementation of those recommendations, 
we trust that we will be able to - 

Hon Ray Halligan:  You have a promise. 

Hon GIZ WATSON:  That is right; we have an agreement with the Attorney General that I am sure he will 
honour.   

Hon Ray Halligan:  And which has to be implemented.   

Hon GIZ WATSON:  Perhaps I should read the final part of the agreement.  It states -  

The Attorney General undertakes to implement the above at the earliest possible opportunity.  

Hon Ray Halligan:  You got it in writing; that is good.   

Hon GIZ WATSON:  It is a very good idea.  I am sure that Hon Nick Griffiths will indicate that the Government 
agrees to support this agreement in order to move this issue forward.   

With those comments, I trust that this will provide some resolution to the deadlock that has been in place with 
these fees.  We look forward to the rapid response of the Attorney General to those undertakings.  

Tabling of Document 

Hon SIMON O’BRIEN:  First, I ask the member to identify the agreement document from which she has just 
quoted.  Secondly, now that she has finished speaking, I ask her to table the document.   

The DEPUTY PRESIDENT (Hon George Cash):  Hon Giz Watson is required to identify and, if she has finished 
speaking, table the document.   

Hon GIZ WATSON:  I am quite happy to table the document.  It is a single-sheet typed letter signed at the 
bottom, which was drafted this evening.   

[See paper No 1450.] 

Debate Resumed 

HON PADDY EMBRY (South West) [7.58 pm]:  I will be brief.  Obviously the matter needs to be progressed.  
It is normal in our society that people are not charged full price, or anywhere near full price, for a lot of services, 
be they the 75 per cent subsidised public transport in the metropolitan area, health benefits or pensions.  There 
are lots of services in our society that we expect to be provided.  It is quite extraordinary that a number of 
deserving cases do not receive legal aid for something as essential as justice.  This does not seem to be included 
as generously as it might be. On my understanding of the most recent debate on this matter, which took place 
some years ago, it was argued that people could not get justice if they could not afford it.  With all due respect, if 
the charges were increased when people did not have any money, however long ago that was said, and they do 
not have any or very little money now, the Government will make justice even more inaccessible than it was 
then.  If the Government and the Greens (WA) are consistent in their arguments, it is extraordinary that they 
should change now.  The Australian Labor Party has particularly prided itself on being the champion of the 
underprivileged and less financial members of the community.  I shall certainly be supporting the motion for 
disallowance. 

HON N.D. GRIFFITHS (East Metropolitan - Minister for Racing and Gaming) [8.00 pm]:  Mr Deputy 
President - 

Hon Norman Moore:  If you were to seek leave to incorporate your last speech in Hansard on this matter, we 
will be happy to agree to that. 

Hon N.D. GRIFFITHS:  That is a most enjoyable interjection.  I have enjoyed this debate very much.  I 
particularly enjoyed listening to Hon Ray Halligan quote a speech I made some years ago.  I pointed out to him, 
however, that there was no need for it to be recorded in Hansard, as it was already recorded in Hansard.  That 
was a relevant speech about the matters being debated at that time and I am pleased to recall that the House as 
comprised at that time agreed with the propositions advanced by Hon Jim Scott.  However, matters move on, and 
since then the issue has been examined by the Law Reform Commission.  Hon Giz Watson has spoken to that 
issue.  I note that members opposite voted in a particular way in 1998.  To a considerable extent, I suggest very 
cynically, members opposite have sought to have these fees disallowed by giving notice of the motion for 
disallowance on the last day for giving such notice.  That was an interesting manoeuvre, particularly bearing in 
mind that the fees have been in operation since 1 January 2002.  I also note that if the disallowance motion 
succeeds, the increase in District Court fees will remain because the motion applies only to Supreme Court fees.  



Extract from Hansard 
[COUNCIL - Wednesday, 22 May 2002] 

 p10915c-10923a 
Hon Ray Halligan; Hon Peter Foss; Hon Giz Watson; Hon Simon O'Brien; The Deputy President (hon George 

Cash); Hon Paddy Embry; Hon Nick Griffiths; Deputy President 

 [8] 

We would then have a rather interesting situation in which the District Court fees would increase but there would 
be no corresponding increase in the Supreme Court fees.  That would throw the District and Supreme Courts out 
of kilter and would be a most extraordinary turn of events. 

I thank honourable members for their contribution to the debate.  Their observations on probate and admiralty 
fees were interesting, particularly the observations of Hon Peter Foss.  The observations of Hon Giz Watson 
were extremely instructive.  I know that the Attorney General has listened to the matters raised and has taken 
them on board.  He has agreed to facilitate the proposal put forward by the Greens (WA), spoken to this evening 
quite appropriately by Hon Giz Watson.  On that basis, I look forward to the defeat of the disallowance motion. 

Hon Norman Moore:  What is this worth in revenue? 

Hon N.D. GRIFFITHS:  The new fees for the half year of 2001-02, including the District Court and Supreme 
Court fees, amount to $1.135 million.  That is estimated to increase to $2.2814 million in the out years, of which 
about $2.4 million per year is estimated to be Supreme Court fees. 

I am pleased that the Greens (WA) have entered into the spirit of constructive dialogue and that an appropriate 
accord has been reached, so that ultimately an appropriate resolution of this much-vexed issue of Supreme Court 
fees will be arrived at.  In that context, I note that there has been no increase in those fees since 1993. 

Hon Norman Moore:  Since you knocked them out last time! 

Hon Bruce Donaldson:  You are an absolute joke! 

Hon Norman Moore:  This is sheer hypocrisy! 

Hon N.D. GRIFFITHS:  One of the great things about Hon Norman Moore is his immense capacity to describe 
himself.  On that note, I look forward to members voting with the Government to defeat the disallowance 
motion. 

HON SIMON O’BRIEN (South Metropolitan) [8.05 pm]:  I did not intend to speak on this debate, but I will 
make a couple of observations in view of matters which have occurred and which add an interesting element.  
Apparently, the discussions between the Greens (WA) and the Attorney General were last-minute negotiations 
that occurred while the debate was in progress this afternoon or early this evening.  In the Attorney General’s 
desire for the subsidiary legislation to stand in this question of revenue raising, he has given an undertaking to 
implement the Law Reform Commission’s recommendations listed in the agreement in the paper tabled by Hon 
Giz Watson.  Those recommendations may be laudable, but they have nothing to do with these fees.  If they are 
laudable recommendations, they should be implemented anyway and should stand on their own merits, in the 
same way that the fees should be able to stand or fall on their own merit.  I will not refer to point 2 of the 
agreement, but point 3 states - 

That the increase in fee shall be based on a calculation of the average level of court fees paid by 
litigants as a proportion of the average cost per civil case to the public purse . . .  

If that stands for reasonable cost recovery of fees - it does in a sense - perhaps it is a move in the right direction.  
It highlights the Opposition’s argument in favour of disallowance; that is, the current subsidiary legislation and 
the amounts contained therein have nothing to do with cost recovery but are revenue raising measures of the 
nature of taxation.  Finally, point 4 states - 

That an initial increase of 50% be accepted, any further increase, if any, will be the subject of 3) above. 

A last-minute deal was worked out whereby the fees will double or triple; then the stroke of a pen on this piece 
of paper will wipe 50 per cent off them.  It could happen just like that; it is purely arbitrary. 

Hon Bruce Donaldson:  Are we sure that it was the Attorney General’s signature? 

Hon SIMON O’BRIEN:  I will come to that matter.  The fees have been arbitrarily reduced by 50 per cent.  
Again, members who listened to the minister would have heard him say that there was merit in the fees that were 
set.  That was his position all the way along, yet at a stroke somewhere out in the back passage - 

Hon Alan Cadby:  You are trying to keep a straight face, I can see. 

Hon SIMON O’BRIEN:  I am absolutely serious about this matter.  The Attorney General has done away with 
50 per cent of that extra revenue at the stroke of a pen.  It is a purely arbitrary decision and it reinforces the 
argument put by Hon Ray Halligan on behalf of the Opposition that this new schedule of fees is not legally 
sustainable.  It indicates the way in which the Government, particularly the Attorney General, is prepared to act 
to secure parts of the Government’s legislative program.  The Attorney General is prepared to act purely for the 
sake of preserving the Government’s pride, position or vanity and without regard to the normal proprieties or, in 
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this case, the lawful considerations that should apply.  The Greens (WA) statement concludes with a handwritten 
footnote, which states -  

The above is the agreed basis on which the disallowance motion in relation to Supreme Court fees will 
not be supported by the Greens (WA)   

The Attorney General undertakes to implement the above at the earliest possible opportunity  

It bears the signatures of Hon Jim McGinty and Hon Giz Watson.   

On a personal note, I congratulate Hon Giz Watson on her ability to parlay a position to an outcome that  
supports the position she is trying to establish.  I also say shame on the Attorney General for participating in this 
shabby, last-minute and purely arbitrary exercise.   

The Attorney General and the Government need to understand that there is a difference between fees and taxes.  
There are times when a charge is a fee and there are times when it is a tax.  Unless the appropriate legal 
machinery is in place, charges cannot be used to raise taxes.  They can, by regulation, be used to cover the cost 
of the administration of a scheme or a system of administration through the imposition of fees.  This last-minute 
attempt to reach agreement, which has been play out during this debate, has demonstrated what this Government 
is capable of doing. 

Hon Norman Moore:  How much have they given away?  

Hon SIMON O’BRIEN:  I could not tell from the words the minister used. 

Hon Norman Moore:  I think he was talking about several million dollars.  

Hon SIMON O’BRIEN:  It is a substantial sum of money.  I would need to read Hansard to find out what the 
minister said.  He referred to a figure more than $1.1 million.  I am not sure whether that was the amount prior to 
the deal or after the deal.  I would need to check, unless the minister could provide that detail. 

Hon N.D. Griffiths:  I referred to a figure in excess of $1 million which was estimated to be raised by this fee 
this financial year.  I trust that the House will agree with the Government and not vote for the proposed 
disallowance, so that the money will not be forgone.  

Hon SIMON O’BRIEN:  I have made my point.  It was not my intention to -  

Hon N.D. Griffiths: You seem to object to Governments that listen to -  

The DEPUTY PRESIDENT (Hon George Cash):  Order!  I ask the minister to cease interjecting so that I can 
hear the member wind up.  

Hon SIMON O’BRIEN:  I have already been wound up; I am now unwinding.  I did not intend to speak on this 
disallowance motion, but I make no apology for doing so in view of the remarkable occurrence that has been 
played out in front of us during this debate.  

Question put and a division taken with the following result -  

Ayes (15) 

Hon Alan Cadby Hon John Fischer Hon Robyn McSweeney Hon Bill Stretch 
Hon George Cash Hon Ray Halligan Hon Norman Moore Hon Derrick Tomlinson 
Hon Murray Criddle Hon Frank Hough Hon Simon O’Brien Hon Bruce Donaldson (Teller) 
Hon Paddy Embry Hon Barry House Hon Barbara Scott  

Noes (17) 

Hon Kim Chance Hon Jon Ford Hon Ljiljanna Ravlich Hon Giz Watson 
Hon Robin Chapple Hon Graham Giffard Hon J.A. Scott Hon E.R.J. Dermer (Teller) 
Hon Kate Doust Hon N.D. Griffiths Hon Christine Sharp  
Hon Sue Ellery Hon Dee Margetts Hon Tom Stephens  
Hon Adele Farina Hon Louise Pratt Hon Ken Travers  

Question thus negatived.  
 


